The United States prides itself on being a champion of human rights and pressures other countries to improve their human rights practices, and yet appears less willing than other nations to embrace international human rights treaties. Many commentators attribute this phenomenon to the particular historical context that existed in the late 1940s and early 1950s when human rights treaties were first being developed. These commentators especially emphasize the race relations of the time, noting that some conservatives resisted the developing human rights regime because they saw it as an effort by the federal government to extend its authority to address racial segregation and discrimination in the South. As this essay explains, the guarded and qualified U.S. relationship with human rights treaties stems not only from a particular moment in history but also is a product of more enduring, and less obviously problematic, features of the U.S. constitutional system.
1. This essay considers the history of the U.S. relationship with international human rights treaties. This relationship is sometimes described as being paradoxical or even hypocritical, in that the United States prides itself on being a champion of human rights and pressures other countries to improve their human rights practices, and yet appears less willing than other nations to embrace international human rights treaties. The United States did not begin to ratify any of the major human rights treaties until the late 1980s, and it still has not ratified a number of them, including the International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of All Forms of Discrimination Against Women, and the Convention on the Rights of the Child. Moreover, for the human rights treaties that it has ratified, the United States has qualified its consent to the treaties by attaching extensive reservations, understandings, and declarations, or "RUDs".
2. Many commentators attribute the complicated U.S. relationship with human rights treaties to the particular historical context that existed in the late 1940s and early 1950s when human rights treaties were first being developed. These commentators especially emphasize the race relations of the time, noting that some conservatives in the United States resisted the developing human rights regime because they saw it as an effort by the federal government to extend its authority to address racial segregation and discrimination in the South.
1 While this historical claim is not inaccurate per se, it provides an incomplete picture in that it underemphasizes the Cold War fears that many people had at the time about the spread of communism abroad and the threat of totalitarianism at home -concerns that, fairly or unfairly, became linked to the developing human rights project. More importantly, an emphasis on the particular historical context of the late 1940s and early 1950s does not explain why the complicated U.S. relationship with human rights treaties has persisted even after the end of racial segregation and after the end of the Cold War. As I will discuss, the guarded and qualified U.S. relationship to human rights treaties stems not only from a particular moment in history but also is a product of more enduring, and less obviously problematic, features of the U.S. constitutional system.
I. U.S. Commitment to Human Rights
3. The United States has long been committed to the idea that individuals have rights that can be asserted against their own government. In announcing their separation from the British Empire in 1776, the colonies that became the United States issued a Declaration of Independence that proclaimed that there were certain "selfevident" truths. These truths were that "all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness" [and] " [t] hat to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed".
2 These ideas would in turn become influential in many other countries. 3 They also had continuing influence within the United States as it gradually increased its own rights protections -most dramatically when it abolished slavery during the American Civil War of the 1860s. 4 4. The U.S. Constitution similarly embodies a commitment to human rights. Shortly after adopting the original Constitution in the late 1780s, the United States added ten amendments that are known as the Bill of Rights. These amendments protect the right of individuals to, among other things, speak freely, practice their religion, receive a fair trial, and receive just compensation if their property is taken by the government. Later constitutional amendments, including amendments added after the conclusion of the Civil War, added to these rights. In the modern era, Congress has supplemented the constitutional rights with a wide variety of statutory rights. Unlike the constitutional rights, modern statutory rights go beyond negative protections against government abuse and include more positive protections such as a minimum wage, unemployment insurance, and a right to social security payments upon retirement, although the United States is less expansive in the area of economic and social rights than most other Western industrialized countries. 5. In addition to having significant rights guarantees at home, the United States often pressures other countries to improve their human rights practices. Pursuant to a statutory directive, the U.S. State Department issues a detailed report every year that assesses and critiques other countries' human rights practices. 6 The United States also sometimes imposes economic sanctions on abusive regimes, such as Burma. Occasionally it has even resorted to military force to stop human rights abuses, such as with the NATO bombing campaign against Serbia in the late 1990s. To be sure, the United States is often selective in seeking human rights reform in other countries, as it balances its commitment to human rights against other interests, such as the protection of national security and the promotion of international trade. This balancing has long been evident, for example, in the U.S. relationship with China.
7 But this selectivity does not particularly distinguish the United States from other countries (although the United States may be unique in the extent to which it focuses on the human rights practices of other nations). 8 6. The U.S. emphasis on human rights was evident in the years leading up to the modern international human rights movement. In early 1941, while war was being waged in Europe and with the Great Depression still fresh in memory, President Franklin Roosevelt articulated "four essential human freedoms" that should be enjoyed by all peoples of the world: freedom of speech and expression, freedom of religion, freedom from want, and freedom from fear. 9 Later, the United States led the way in establishing the United Nations, one of the express purposes of which is "to promot[e] and encourag[e] respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion". 10 The Charter of the United Nations also states that "[a]ll Members pledge themselves to take joint and separate action in co-operation with the Organization for the achievement of the[se] purposes". 11 7. After President Roosevelt's death, his wife, Eleanor Roosevelt, served as the first chairperson of the United Nations' Commission on Human Rights. In that role, she was instrumental in helping to develop the Universal Declaration of Human Rights, a non-binding but influential resolution adopted by the United Nations General Assembly in 1948. 12 The Universal Declaration, while embracing many of the civil and political rights recognized in the U.S. Constitution, also sets forth a variety of economic, social, and cultural rights. At the same time, efforts were underway in the United Nations to develop a treaty against genocide, which President Truman signed and submitted to the Senate in 1949. It was also envisioned that the Universal Declaration would be followed by a Human Rights Covenant that would embody many of the same principles articulated in the Declaration in a binding instrument. Proposals for additional human rights treaties, such as a treaty addressing the political rights of women, would soon follow.
8. This developing international human rights project became intensely controversial in the United States. As part of this controversy, there were numerous proposals introduced in the Senate in the 1950s to amend the U.S. Constitution to limit the government's treaty power. These proposals, which had the support of the American Bar Association (ABA), are known collectively as the "Bricker Amendment" after their chief sponsor in the Senate, John Bricker of Ohio. 13 It is very difficult to amend the U.S. Constitution -it takes a two-thirds vote in both the Senate and the House of Representatives, and then approval from three-fourths of the states. None of the Bricker Amendment proposals was adopted, although one version came within a single vote of receiving two-thirds support in the Senate. 14 II. Domestic Controversies 9. One element of the Bricker Amendment controversy concerned the race relations of the time. In the late 1940s and early 1950s, racial segregation and discrimination were common in the United States, and it was uncertain to what extent Congress had the authority to regulate these practices. Constitutional litigation was also being pursued in the courts, but it was unclear before the seminal Brown v. Board of Education decision in 1954 how far the courts would go in disallowing segregated public facilities, and, in any event, the equal protection guarantee of the Constitution would not address discrimination by private businesses. Some conservatives in the United States, especially in the South, were concerned that the national government would use international human rights law to achieve civil rights reform that was otherwise beyond the scope of either Congress's authority or what the Constitution mandated.
10. This concern was evident in debates over the Genocide Convention. The Convention defined genocide to include "[c]ausing . . . mental harm" to members of a racial group if done with an intent to destroy the group, and conservatives objected that this phrase could be construed to reach segregation laws. For example, George Finch, the editor-in-chief of the American Journal of International Law, asked: "Can it be successfully denied that segregation laws are susceptible of being denounced as causing mental harm to all members of the group against which such laws discriminate?" 15 The definition of genocide also encompassed acts done with an intent to destroy a racial group "in part", leading some critics to object that it could be construed to cover even isolated acts of racial violence. For example, Arthur Schweppe, presenting the views of an ABA subcommittee, stated critically that "it would be entirely reasonable to include race riots under the present definition, and also lynching, if engaged in with intent to destroy part of a group". 11. In describing the U.S. relationship with human rights treaties, some commentators focus almost exclusively on this historical connection with the unfortunate race relations of the time. 17 Another important part of the historical context, however, was the Cold War backdrop. The late 1940s and early 1950s witnessed the Berlin Airlift, the establishment of a communist government in mainland China that quickly allied itself with the Soviet bloc, and the invasion of South Korea by Soviet-backed North Korean troops.
18 It was also a time of high-level Soviet espionage in the United States, resulting in widely publicized criminal trials, such as the trial of Alger Hiss, a former State Department employee who was convicted of perjury relating to his espionage activities, and of Julius and Ethel Rosenberg, who were convicted of passing nuclear secrets to the Soviets. For many years, the intellectual left in the United States was skeptical that these and other individuals were in fact Soviet agents, but decoded Soviet cables and Soviet archives have now removed any reasonable doubt. 19 The "McCarthyism" that resulted from the Cold War threat is now widely regarded as an overreaction, but the sense of crisis and danger at the time was nevertheless genuine.
12. In this Cold War context, there were concerns that international human rights law would develop in ways antithetical to U.S. conceptions of rights and that it would be used by the Soviet bloc in its ideological campaign against the United States. This fear appeared to be confirmed when various petitions were filed in the United Nations during this period concerning racial discrimination in the United States. 20 There were also objections to the inclusion of economic, social, and cultural rights in the Universal Declaration of Human Rights, and to the proposal that such rights be included in a binding Covenant. Thus, for example, Frank Holman, President of the American Bar Association, claimed that the Declaration and proposed Covenant would "promote state socialism, if not communism, throughout the world". 21 Another concern was that the developing human rights project was part of a broader pattern of empowering international institutionsinstitutions that were thought likely to be unduly influenced by the Soviet bloc 17 Among other things, it does not explain why this complicated relationship has continued even after the end of segregation and the end of the Cold War. To fully understand this relationship, one must also understand certain features of the U.S. constitutional system. Five features are particularly relevant: the role of the Senate in treaty-making, the federal structure of the U.S. government, the stability of the U.S. constitutional system, the strength and independence of the U.S. judiciary, and the powerful nature of the modern U.S. presidency. Viewed with these features in mind, the complicated U.S. relationship with human rights treaties is not merely a holdover from a troubled moment in U.S. history, as some commentators have suggested.
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III.A. Role of the Senate
14. One reason why it is difficult for the United States to commit to human rights treaties is that, under Article II of the Constitution, treaties require the approval of two-thirds of the Senate. The constitutional Founders adopted this requirement in part to protect regional interests in the treaty process. 24 This supermajority requirement is unusual when compared with other constitutions around the world, most of which require majority legislative approval. 25 The two-thirds senatorial consent requirement effectively means that a minority of senators -for example, senators who are particularly concerned about protecting U.S. sovereignty -may have an ability to block treaties supported by the majority.
15. Despite this constitutional provision, many international agreements concluded by the United States do not go through the supermajority Senate consent process. Instead, they are concluded as either "congressional-executive agreements" that involve majority approval from the full Congress, or in some instances as "sole executive agreements" that involve only unilateral executive action. For example, the 16. Although some commentators have suggested that the United States should start using the congressional-executive agreement process for concluding human rights treaties, 27 it is unlikely that such a shift would be politically feasible. Human rights is one of the few subject areas for which the United States has exclusively used the Article II process. 28 Moreover, these treaties have a high political salience, making it especially likely that the Senate would mobilize in this area to protect its institutional prerogatives. The Senate has already done this in the area of arms control, successfully insisting since the 1970s (through bipartisan communications to the President) that all major arms control agreements go through the supermajority Senate consent process. 29 17. Furthermore, even if it were politically feasible to shift to the congressional-executive agreement process for concluding human rights treaties, such a shift would raise constitutional issues. In Missouri v. Holland, the Supreme Court held that treaties may regulate domestic matters that are otherwise beyond the scope of Congress's authority, 30 but this holding probably applies only to treaties concluded through the Article II process involving supermajority Senate consent. 31 One of the strongest arguments in support of the holding in Holland is that the supermajority senatorial consent process specified in Article II provides enough political process protection for federalism, such that judicial enforcement of federalism is not needed in this context. 32 That argument does not apply to congressional-executive agreements, however, since they involve the same institutional actors that are involved in enacting domestic statutes. While Congress has broad domestic authority, especially in regulating conduct that relates to interstate commerce, human rights treaties likely have 26 provisions that exceed that broad authority, such as provisions relating to local aspects of criminal law and procedure. 33 18. Nevertheless, while the supermajority consent requirement can make it difficult for the United States to conclude human rights treaties, one should not overstate the importance of this requirement. As a result of the filibuster tradition in the Senate, even ordinary legislation often requires a supermajority approval, although not quite two-thirds. 34 Moreover, there is nothing inherent in the House of Representatives that makes it more receptive to international human rights law than the Senate, and, in fact, the House's more populist orientation and frequent elections might make it more sensitive to public concerns about ceding sovereignty in this area. To take one example, in response to Supreme Court decisions several years ago that cited international and foreign law in support of broad readings of U.S. constitutional rights protections, a number of bills and resolutions were proposed in Congress in opposition to this citation practice, and many of these bills and resolutions originated in the House. 35 
III.B. Federal Structure
19. Another relevant feature of the U.S. constitutional system is its federal structure. The United States has not only a national government but also state governments, each of which has its own legislature, executive branch, and judiciary. The U.S. Constitution was premised on the idea that the national government was being granted only limited and enumerated powers, and that some sovereignty would reside at the state level. This idea is reflected in the Tenth Amendment to the Constitution, which provides that "[t]he powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."
36 Concerns about state sovereignty are also reflected in the composition of the U.S. Senate, which consists of two senators from each state, regardless of the population of the state.
20. International human rights law presents particular challenges for the U.S. federal system. As noted, the Supreme Court held in Missouri v. Holland that treaties can regulate matters within the United States that would otherwise be reserved to the states. International human rights law in turn regulates some matters that would normally be regulated in the United States at the state and local levels, such as the 33 administration of criminal justice and family law. In addition, unlike in many countries, treaties can be given direct effect in U.S. courts without the need for legislative implementation. The Supremacy Clause of the U.S. Constitution provides that treaties are part of the "supreme law of the land" and that state judges shall be bound by them notwithstanding anything to the contrary in state law. 37 While not all treaty provisions are considered "self-executing" and thus judicially enforceable, 38 some Supreme Court Justices and a California court controversially suggested in the late 1940s that the human rights provisions in the United Nations Charter were selfexecuting and thus could preempt conflicting state law. 39 Moreover, the California decision looked to the Universal Declaration of Human Rights in order to give content to these provisions. 40 Although vacated on appeal, that decision was frequently cited with alarm during the Bricker Amendment debates.
21. Although often connected to issues of race relations, general concerns about an erosion of federalism run throughout the mid-twentieth century debates over human rights treaties. For example, as Duane Tananbaum has noted, opponents of the Genocide Convention "feared that it would lead to UN involvement in America's internal affairs, accelerate federal encroachments on the reserved powers of the states, and nullify existing state laws". 41 Similarly, an article in the Journal of the American Bar Association charged that, if the proposed Human Rights Covenant were adopted and made the supreme law of the land, "the traditional distribution of power between governments on the national and state levels would give way to a unitary state with almost all power therein exercised by the Government in Washington". 42 have required the full Congress to act before a treaty could be used to preempt state law.
III.C. Constitutional Stability
22. The stability of the U.S. constitutional system is also a relevant consideration. The United States has the oldest written constitution in the world. In the more than 220 years of operation under this constitution, the United States has maintained a democratic government in which competing political parties regularly and peacefully transfer power to each other. The important exception is of course the Civil War, but even then the national government continued to operate as a democracy under very trying conditions.
23. This stability means that human rights treaties provide less internal benefit to the United States than they do to certain other countries. Human rights treaties are non-reciprocal in that a nation's incentives to comply with them are not contingent on the behavior of other nations. Nor does a nation need to ratify a human rights treaty in order to obtain the benefits of the treaty. It can simply adopt rights protections for its citizens unilaterally. Nevertheless, nations sometimes ratify human rights treaties in order to lock in rights protections and thereby reduce the likelihood of retrenchment when there is a change in regime. This was a particular concern in some European countries, such as Germany, after World War II. 44 This desire to avoid retrenchment in the face of potential regime change is simply less relevant to the United States given the stability of its constitutional system. I do not mean to suggest that the United States gains nothing from joining human rights treaties, and in fact ultimately the United States decided that it was in its national interest to find a way to do so. 45 But the cost-benefit calculus for the United States is likely to be different than for other countries.
24. In light of the stability of the U.S. constitutional system, human rights treaties can in fact be seen as endangering U.S. rights guarantees. The language of these treaties reflects compromises among a diverse array of nations that have differing conceptions of rights. 46 Inevitably, therefore, the rights guarantees will differ from those in the United States, and not always in ways that would be regarded in the United States as a progressive direction. The protections for freedom of speech and criminal process, for example, are higher in the United States than in many other countries. There was therefore a concern that the 44 proposed Human Rights Covenant "could be employed to justify restrictions on rights and freedoms that would otherwise be unconstitutional". 47 25. This concern was heightened by language in the Missouri v. Holland decision. The Supremacy Clause of the Constitution refers to federal statutes being "made in pursuance" of the Constitution, whereas it refers to treaties as simply being "made under the authority of the United States". 48 In Holland, the Court noted that " [i] t is open to question whether the authority of the United States means more than the formal acts prescribed to make the convention" 49 -that is, the approval of the president and two-thirds of the Senate. To some, the Court's "hint that there may be no other test to be applied than whether the treaty has been duly concluded indicates that the Court might hold that specific constitutional limitations in favor of individual liberty and property are not applicable to deprivations wrought by treaties".
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This possibility was frequently noted by critics of the emerging international human rights project, 51 and many versions of the Bricker Amendment included a provision making clear that treaties had to comply with the Constitution in order to operate as supreme law of the land. The need for such clarification was reduced in 1957, however, when a plurality of the Supreme Court explained that, notwithstanding Holland, "no agreement with a foreign nation can confer power on the Congress, or on any other branch of Government, which is free from the restraints of the Constitution."
52 But this decision does not entirely remove the concern that international human rights law might negatively affect how U.S. constitutional rights are interpreted.
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III.D. Strong and Independent Judiciary
26. Another relevant feature of the U.S. constitutional system is its strong and independent national judiciary. Since early in its history, the judiciary has asserted the power of judicial review, which means that it has the authority to apply the Constitution, including the rights guarantees of the Constitution, to invalidate the actions of the other branches of the government, as well as those of the states. 54 The federal courts are also open to hear a wide array of issues, even on sensitive questions of social policy. As Alexis de Tocqueville famously observed in his commentaries about the United States, " [t] here is hardly a political question in the United States which does not sooner or later turn into a judicial one." 55 Moreover, the federal judges have lifetime appointments and thus are insulated from political pressure. The federal court system has been operating since the beginning of the country and has developed a large body of precedent, including precedent interpreting U.S. rights guarantees.
27. A contemporary illustration of the broad role of the judiciary in the United States is provided by the Supreme Court's decisions relating to the post-September 11, 2001 "war on terrorism". To date, the Court has determined the minimum procedures that must be used in evaluating which terrorist detainees can be held by the military, has asserted jurisdiction over the detention facility at the U.S. naval base at Guantanamo Bay, Cuba, and has invalidated a military trial system established by the Executive Branch. 56 The Court has made clear in these decisions that, "[w]hatever power the United States Constitution envisions for the Executive in its exchanges with other nations or with enemy organizations in times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at stake." 57 28. The existence of a strong and independent judiciary in the United States is relevant to the U.S. relationship with human rights treaties for several reasons. First, as with the stability of the U.S. constitutional system, the existence of a strong judiciary creates less internal need for human rights treaties and related international enforcement mechanisms. The U.S. judiciary already addresses human rights protections, and it does so in a stronger way than would be possible through international institutions. Second, the existence of an independent judiciary presents more uncertainties for the United States about the effects of the treaties, since the courts are likely to exercise substantial interpretive discretion. 58 As Beth Simmons has documented, common law countries tend to be more reluctant to ratify human rights treaties for precisely this reason. 59 Third, because U.S. courts are generally open to hear most issues, and because the human rights treaties will inevitably use language that differs from U.S. domestic law, these treaties pose a danger of generating substantial litigation and uncertainty. Fourth, a strong and independent domestic judiciary can increase the domestic influence of international institutions. Many human rights treaties establish interpretive bodies and call for adjudication before the International Court of Justice. The "sovereignty cost" associated with assigning authority to these international institutions increases if there is a possibility that domestic courts will adopt or defer to their decisions and interpretations. 60 29. In short, because of its legal system, ratification of human rights treaties is more costly for the United States than for some other countries. Importantly, these costs exist even when the United States supports the basic substance of the treaties, as it generally does. As Oona Hathaway explains:
Governments that anticipate that domestic actors may force them to change their behavior to abide by a treaty are likely to expect to be more constrained by their treaty commitments. This can be true even if the government supports the substance of the treaty, because it has the effect of removing discretionary power from the executive and handing it to the legislature, which is often charged with implementing the treaty, and the judiciary, which is charged with interpreting it.
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Such restraint on discretion is likely to give U.S. governmental actors pause in deciding whether and how to ratify human rights treaties.
III.E. Powerful Modern Presidency
30. Still another relevant feature of the U.S. constitutional system is the powerful nature of its modern presidency. Unlike in parliamentary systems, the executive in the United States operates separately from the legislature. Because of the ability of the executive branch to act quickly, in relative secrecy, and with a unitary voice, it is functionally the best actor to conduct U.S. foreign relations. As the United States became a major world power in the twentieth century, therefore, the power of the presidency inevitably grew. In addition, the development of the U.S. economy in this period combined with efforts to combat the Great Depression of the 1930s resulted in a large growth in administrative agencies that are within or connected to the executive branch. The need to maintain unified and secretive control over nuclear weapons and related national security programs further bolstered the executive's authority. 31. At the same time that international human rights law was being developed, the increased power of the presidency prompted concerns within the United States about an erosion of separation of powers. These concerns were particularly salient during the Cold War, a time when George Orwell's novel 1984 captured the fears of many about where the world was headed. Conservatives in the U.S. Senate were particularly unhappy with the concessions that President Roosevelt had unilaterally made to the Soviet Union, first in the Litvinov Assignment in the 1930s and then at the Yalta conference in 1945. 63 The Truman Administration was viewed as continuing this pattern of unilateral executive authority with the Potsdam Accord in 1945, the commitment of military force to Korea in 1950, and the seizure of the nation's steel mills in 1952 in response to a threatened strike in that industry. The Universal Declaration of Human Rights was viewed by some as connected to this concern, since it was agreed to by the Executive Branch without congressional involvement.
32. Even though human rights treaties require senatorial advice and consent, they implicate concerns about the growth of presidential power for several reasons. First, by longstanding tradition, the U.S. treaty process is such that only the Executive Branch is involved in the negotiation, and the Senate is simply presented with a finished product. 64 Second, many multilateral treaties, including human rights treaties, establish international institutions or are subject to interpretation by such institutions, and the U.S. representative in such institutions is typically from the Executive Branch. Third, the phenomenon of "sole executive agreements" means that there is some danger that presidents will conclude agreements without even seeking the advice and consent of the Senate, as both Roosevelt and Truman demonstrated. Korea from treaties, 66 and by the argument from the dissenting justices in the Youngstown steel seizure case that treaties provided support for the president's actions. 67 Some versions of the Bricker Amendment were also targeted specifically at the phenomenon of sole executive agreements, and in fact it was one such version that came within a vote of passing in the Senate.
IV. Accommodating the Concerns
34. Both the Truman Administration and the Eisenhower Administration attempted to simultaneously stay engaged with the international human rights project while addressing the various areas of concern. The Truman Administration emphasized that the Universal Declaration of Human Rights was not binding. 68 It also insisted, over objections by the Soviet bloc, that the proposed Human Rights Covenant be divided into two treaties, one addressing civil and political rights and the other addressing the more controversial economic and social rights. 69 In an effort to persuade the Senate to accept the proposed Genocide Convention, supporters of the Convention proposed a package of reservations, understandings, and declarations ("RUDs") to address concerns. 70 35. These efforts did not appease the critics. Ultimately, as part of its effort to defeat the Bricker Amendment proposals, the Eisenhower Administration assured the Senate that the United States would not become a party to the emerging international human rights treaties. In 1953, the Secretary of State, John Foster Dulles, explained to the Senate that the Administration did "not intend to become a party to any such covenant or present it as a treaty for consideration by the Senate". 71 The United States similarly informed the UN Commission on Human Rights that "the United States Government has reached the conclusion that we should not at this time become a party to any multilateral treaty such as those contemplated in the draft Covenants on Human Rights, and that we should now work toward the objectives of the [Universal] Declaration by other means."
72 Two years later, Dulles reaffirmed that "the United States will not sign or become a party to the covenants on human rights, the convention on the political rights of women, and certain other proposed multilateral agreements". 73 36. The Kennedy administration would later send three of the least controversial human rights treaties to the Senate for its consideration: the Supplementary Slavery Convention, the Convention on the Political Rights of Women, and the Convention Concerning the Abolition of Forced Labor. The Senate eventually gave its advice and consent to the Supplementary Slavery Convention in 1967 during the Johnson Administration, and it gave its advice and consent to the Convention on the Political Rights of Women in 1975 during the Ford Administration. The former convention simply extended a treaty to which the United States had long been a party, and, as for the latter, "supporters pointed out that accession would mandate no changes in U.S. law and would cost nothing". 74 The United States did not ratify the Convention Concerning the Abolition of Forced Labor until 1991, during the Administration of the George H.W. Bush.
37. In the 1970s, President Carter, who made human rights one of the signature elements of his administration, sought to persuade the Senate to approve some of the more high-profile human rights treaties. In 1978, his Administration sent the following four human rights treaties to the Senate for its consideration: the Convention on the Elimination of All Forms of Racial Discrimination; the International Covenant on Economic, Social and Cultural Rights; the International Covenant on Civil and Political Rights; and the American Convention on Human Rights. In 1980, it added the Convention on the Elimination of All Forms of Discrimination Against Women. Importantly, the Carter Administration also included with each of these treaties a proposed package of RUDs designed to address potential senatorial objections.
38. Despite this effort, the United States did not begin to ratify any of the highprofile human rights treaties until near the end of the Reagan Administration in the late 1980s, when it finally ratified the Genocide Convention. In the 1990s, the United States proceeded to ratify the International Covenant on Civil and Political Rights (ICCPR); the Convention on the Elimination of All Forms of Racial Discrimination; and the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment. For each of these treaties, the Senate included a package of RUDs as a condition of its advice and consent. 75 The 39. The RUDs can be grouped into six categories, each of which has a connection to the constitutional features discussed above. First, there are a few provisions designed to avoid a conflict with U.S. rights guarantees. An illustration of this type of provision is the reservation that the United States attached to its ratification of the ICCPR concerning restrictions on speech. Article 20 of the ICCPR requires that nations prohibit "propaganda for war", as well as "[a]ny advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence". Depending on how this article is construed, it might conflict with free speech rights under the U.S. Constitution. 77 As a result, the United States attached a reservation to its ratification of the ICCPR stating that "Article 20 does not authorize or require legislation or other action by the United States that would restrict the right of free speech and association protected by the Constitution and laws of the United States". 40. Second, there are provisions designed to clarify particular treaty terms or announce how the United States will construe them, which are designed in part to reduce the possibility that courts will interpret the terms in unintended ways. In ratifying the Genocide Convention, for example, the United States included an "understanding" stating that "the term 'mental harm' in Article II(b) means permanent impairment of mental faculties through drugs, torture or similar techniques". This understanding addresses a concern, first raised in the 1950s, that the Convention's reference to mental harm could be interpreted to extend the Convention's reach to mere acts of discrimination. Another example of an interpretive understanding concerned Articles 2(1) and 26 of the ICCPR, which prohibit discrimination not only on the basis of "race, colour, sex, language, religion, political or other opinion, national or social origin, property, [and] birth", but also on the basis of any "other status". The United States attached an understanding to its ratification of the ICCPR stating that this open-ended prohibition on discrimination did not preclude legal distinctions between persons "when such distinctions are, at minimum, rationally related to a legitimate governmental objective". 41. Third, the United States has generally included "non-self-execution" declarations with its ratification of human rights treaties. 78 These declarations are designed to prevent the treaties from being enforceable in U.S. courts in the absence of implementing legislation, thereby leaving to Congress the task of making any necessary changes to U.S. law. As Jack Goldsmith and I have explained, the U.S. treatymakers have justified these declarations on several grounds: First, they believe that, taking into account the substantive reservations and interpretive conditions, U.S. domestic laws and remedies are sufficient to meet U.S. obligations under human rights treaties. There is thus no additional need, in their view, for domestic implementation. Second, there is concern that the treaty terms, although similar in substance to U.S. law, are not identical in wording and thus might have a destabilizing effect on domestic rights protections if considered self-executing. Third, there is disagreement about which treaty terms, if any, would be self-executing. The declaration is intended to provide certainty about this issue in advance of litigation. Finally, the treatymakers believe that if there is to be a change in the scope of domestic rights protections, it should be done by legislation with the participation of the House of Representatives. 79 42. By avoiding the danger that courts will interpret the treaty provisions differently than intended by the political branches, or in a way that will create uncertainty about domestic rights guarantees, these declarations reduce the domestic costs of the treaties to the United States, making them easier to ratify. While the declarations have generated academic controversy, the courts have consistently deferred to them. 80 43. Fourth, when consenting to human rights treaties, the U.S. Senate has generally issued "federalism understandings". These understandings state that the federal government shall implement the treaty "to the extent that it exercises legislative and judicial jurisdiction over the matters covered by the Convention and otherwise by the state and local governments". In supporting the adoption of this understanding for the ICCPR, the George H.W. Bush Administration explained that the understanding "serves to emphasize domestically that there is no intent to alter the constitutional balance of authority between the State and Federal 45. Finally, a few provisions decline to consent to particular treaty terms for policy reasons. An illustration is the reservation that the United States attached to its ratification of the ICCPR concerning the juvenile death penalty. One of the provisions in Article 6 of the ICCPR disallows the imposition of the death penalty for crimes committed by persons below eighteen years of age. Until fairly recently, some states in the United States allowed for the execution of individuals who committed murder if they were at least sixteen years old at the time of the offense. 84 There are significant debates within the United States concerning the death penalty, and the United States has consistently maintained that it wants to address the issue through the normal democratic process rather than through international law. As a result, the United States attached a reservation to its ratification of the ICCPR stating that it was not agreeing to the ban on the juvenile death penalty. The United States also stated when ratifying the Torture Convention that "it is the understanding of the United States that international law does not prohibit the death penalty, and does not consider this Convention to restrict or prohibit the United States from applying the death penalty consistent with the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the United States".
V. Empty Symbolism or Lawyerly Care?
46. Critics contend that, as a result of the RUDs, the U.S. ratification of human rights treaties is merely empty symbolism. As Professor Henkin explains, "[b]y adhering to human rights conventions subject to these reservations, the United States, it is charged, is pretending to assume international obligations but in fact is undertaking nothing." 85 In its strongest form, the charge is that the U.S. relationship with human rights treaties is disingenuous or hypocritical. 86 47. There are a number of problems with this charge. 87 Even with the RUDs, the United States has bound itself to the vast majority of the provisions in the treaties it has ratified. In addition, it has enacted domestic civil, criminal, and immigration laws to implement the Genocide and Torture Conventions. 88 Although it has not enacted legislation to implement the ICCPR or the Race Convention, that is because it has determined that its existing constitutional and statutory law already satisfies the requirements of those Conventions, once the RUDs are taken into account. Importantly, critics who complain about the lack of U.S. implementing legislation do not typically show that existing law is inconsistent with the treaties. It is also worth noting that many other nations, including a number of other liberal democracies, have similarly not made the ICCPR part of their domestic law. 89 In addition, even when the United States is relying on existing legal
To a much greater extent than other human rights treaties recently endorsed by the Senate, this Convention addresses areas traditionally considered to be primarily or exclusive within the province of state and local authority, such as measures for child health, development and protection, custody and visitation, adoption and foster care, and education and welfare. 95 50. The vagueness of some of the terms of this Convention also has generated concerns in the United States, given its strong and independent judiciary. For example, the treaty refers to various children's rights, such as rights of privacy and association, without specifying whether such rights apply only against the state or also against parents. If the latter, there would be a significant danger that it could be applied in a way that would interfere with the traditional parent-child relationship. 51. While one can of course criticize aspects of the U.S. treaty practice on policy grounds, there is nothing about it that is inherently disrespectful of international law, as some critics have contended. Indeed, in some ways this practice actually shows more respect for the human rights treaties than the practices of many other nations. The United States carefully assesses each treaty and determines which provisions it can legally and politically accept, and it attempts to avoid making commitments that it will have difficulty honoring. The United States exercises this care when ratifying human rights treaties precisely because, unlike some countries, it does not treat such ratification as a merely symbolic act. As Senator Moynihan explained in urging ratification of the ICCPR with the package of RUDs, the United States "has undertaken a meticulous examination of U.S. practice to insure that the United States will in fact comply with the obligations that it is assuming", which "can certainly be viewed as an indication of the seriousness with which the obligations are regarded rather than as an expression of disdain for the obligations". 97 While the United States has also resisted giving the human rights treaties direct effect under its domestic law, this does not distinguish it from many other nations, and there is no obligation under international law to make treaties selfexecuting. Nor is the United States obligated to change its domestic law after ratifying a human rights treaty if its existing law is already in compliance with the treaty. 
VI. Conclusion
52. The complicated U.S. relationship with human rights treaties cannot be dismissed as a mere holdover from a troubled moment in history. Rather, this relationship stems in part from more enduring features of the U.S. constitutional system. These features help to explain, among other things, the variety of RUDs that the United States has attached (and presumably will continue to attach) to its ratification of human rights treaties. While there has been extensive academic criticism of the RUDs, it is important to keep in mind that they have had bipartisan support in both the Executive Branch and the Senate, and that they helped make U.S. ratification of human rights treaties politically feasible. Moreover, even with the RUDs, the United States has bound itself to the vast majority of provisions in the treaties it has ratified, and it has subjected itself to international scrutiny and monitoring. The United States also has extensive human rights protections in its domestic law, and a judiciary willing and able to enforce them.
